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Hl STORY OF COPYRI GHT LAW

Article 1, Section 8 of the United States Constitution
grants Congress the power: "To pronote the Progress of Science
and useful Arts by securing for limted Tines to Authors and

| nventors the exclusive right to their respective Witings and
Di scoveries.”

Copyright law originated in England and over the years
Congress has anmended the copyright | aw a nunber of tines. Mbst
recently, the copyright |aws have been significantly anmended in
1978, 1984, 1988, 1990 and 1998. The copyright [aws have been
anended to keep pace with new technology such as sound
recordi ngs, noti on pi ctures, radi o, tel evi sion, cabl e
tel evision, hone video recording, and conmputers. 1In 1988, the
copyright laws were amended to make U.S. |aw conpatible with
international |aw enbodied in the Berne Convention.

1. PURPOSE OF THE COPYRI GHT LAW

The purpose of the copyright lawis to provide the owner of
copyrighted materials the exclusive right to reproduce a
copyrighted work, to prepare derivative works based upon the
copyrighted work, to distribute copies of the copyrighted work
to the public by sale or transfer of ownership or by rental
| ease or lending, to perform the copyrighted work publicly, or
to display the copyrighted work publicly. Anyone who creates a
work can claima copyright. The copyright in a work exi sts upon
the creation of the work in a tangible form of expression. The
wor k does not have to be published or perfornmed publicly.

L1l SECURI NG A COPYRI GHT

Failure to place a notice of copyright on the materi al does
not invalidate the copyright and is not required for works
publ i shed after March 1, 1989. Although no |longer required, a
copyright notice is reconmended to prevent a copyright infringer
fromusing an "innocence" or "lack of know edge" defense.

Notice is generally given by the symbol © or the word
"copyright,"” followed by the year of first publication and the
name of the owner of the copyright.? The Copyright O fice also
recommends that the copyright notice be placed in a location
t hat gives reasonable notice to the public.

Regi stration with the Registrar of Copyrights is not

1As an exanple, © Orange County Superintendent of Schools
2002 All Rights Reserved.



required, but it is highly recomended. The Copyright Ofice
recommends registration of the copyright for the follow ng
reasons:

1. Regi stration establishes a public record of the
copyright;
2. Regi stration is necessary before a |lawsuit for

copyright infringenment may be filed in federal court;

3. If registered within five years of publication,
registration will establish prima facia evidence of
the validity of the copyright and the facts stated in
the copyright certificate;

4. If registered within three nonths of publication
or prior to any infringenment, statutory danages and
attorneys' fees wll be available to the copyright

owner in a court action.

Regi stration requires that the appropriate fornms and
registration fee be filed with the Registrar of Copyrights in
Washi ngton, D.C. One copy of the work is required if
unpubl i shed and two copies are required if published. Copyright
registration is effective on the date of receipt in the
Copyright Ofice if all the required elenents are in acceptable
form

Certain works may not be protected by copyright | aws.
Generally, these include works that have not been fixed in a
tangi bl e form of expression such as choreographic works which
have not been recorded, inprovisational speeches or performances
t hat have not been witten and recorded, titles, nanes, short
phrases and sl ogans, nere listings of ingredients or contents,
i deas, procedures, nethods, systems, processes, concepts,
principles, discoveries or devices as distinguished from a
description, explanation or illustration. Al so, works that
consist entirely of information that is common property and
contain no original authorship cannot be copyrighted. For
exanpl e, standard cal endars, height and weight charts, tape
measures and rules, and lists of tables taken from public
docunments or other common sources cannot be copyri ghted.

California comunity college districts, county boards of
education, and school districts have statutory authority to
secure copyrights. See, Education Code Sections 1044, 1045,
35170, and 72207. Districts should followthe sanme procedure as
ot her copyright hol ders.



For works originally copyrighted on or after January 1,
1978, the work is automatically protected fromthe nonment of its
creation and is protected for a termof the author's life plus
an additional 70 years after the author's death. For works made
for hire the duration of the copyright is 95 years from
publication or 120 years from creati on, whichever is shorter.

Any transfer of copyright is not valid unless the transfer
is made in witing and signed by the owner of the copyright.
Transfer of a right on a nonexclusive basis does not require a
witten agreenent. A copyright may also be conveyed by
operation of |aw or bequeathed by wll.

Protection against copyright infringement is regul ated by
the Berne Convention. Most of the major industrialized
countries have agreed to the provisions of the Berne Conventi on.
Presi dent Reagan signed the Berne Convention | npl enentation Act
of 1988 on October 31, 1988, which anmended U.S. copyright lawto
conformto international |aw

V. THE FAI R USE EXCEPTI ON AND OTHER EXCEPTI ONS

The doctrine of fair use is an exception to the concept of
t he excl usive use or the statutory grant of a nonopoly under the
copyright laws. The fair use exception has been codified in 17
U S.C. Section 107, which states in part:

"Notwi thstanding the provisions of
sections 106 and 106A, the fair use of a
copyrighted work, including such use by
reproduction in copies or phonorecords or by
any other means specified by that section
for purposes such as criticism coment,
news reporting, teaching (including multiple
copies for classroom use), schol arship, or
research, is not an infringenent of
copyright. In determ ning whether the use
made of a work in any particular case is a
fair use, the factors to be considered shal

i ncl ude -

(1) the purpose and character of the
use, including whether such use is of a
commer ci al nature or is for nonprofit

educati onal purposes;

(2) the nature of the copyrighted work;
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(3) the anmpbunt and substantiality of
the portion wused in relation to the
copyri ghted work as a whol e; and

(4) the effect of the use upon the
potenti al mar ket for or value of the
copyri ghted work. "

I n determ ning whether the fair use exception applies, the
pur pose and the character of the use nust be consi dered. For
example, it must be considered whether the use is for a
commercial nature or is for nonprofit educational use. The
| egislative history indicates that Congress did not intend to
exenpt educational institutions from the copyright [aws but
rather to use the not-for-profit education exception in weighing
whether the fair use exception applies in any given
ci rcumst ances. In essence, if the use is for a nonprofit
educational use rather than a commercial use, broader | eeway
will be allowed.

The nature of the copyrighted work will al so be consi dered.
Whet her the materials are out of print, whether the materials
are unavail able, whether it is being used for a comercia
mar ket or for an educational purpose, and whether the
distribution will serve the public interest or whether it wll
stifle the incentive to produce or create new works, wll be
consi der ed.

Anot her factor is the anobunt and substantiality of the work
used in relation to the copyrighted work as a whole. The |arger
the portion of the particular work that is used, the less |ikely
fair use will be considered as a defense. The courts will also
| ook at such factors as the |l ength and frequency of the use.

The courts will also |ook at the effect upon the potentia
mar ket. The courts will not only |look at the potential | oss of
book sales, for exanple, but also potential sales for such
t hi ngs as paperback rights, novie rights, television rights,
etc.

Satire and parody have been justified as fair use even when
of a commercial nature. However, if the satire or parody copies
the entire work, an infringenent may be found.

O her factors that the courts will |ook at is whether the
use dim nishes potential sales, whether it has a negative
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cunul ative effect on sales and whether the use of copies
affected the demand for the original.

Anot her exception to the copyright | aws i nvol ves school and
public libraries. Wth respect to school and public libraries,
t he copyright owner's exclusive right to distribute his work is
limted to the first sale. Thereafter the public or schoo
l'i brary, which owns the first copy, may freely distribute it.
Libraries may also nmke copies of copyrighted works for
t hensel ves and the public. Section 108 allows libraries to
reproduce and distribute one copy or phonorecord under the
foll owing conditions:

1. The copying or distribution is made w thout any
direct or indirect comrercial purpose;

2. The coll ections of the Iibrary nust be open to the
public or be available to researchers; and

3. The reproduction or distribution of the work
carries the copyright notice.

Section 108 al so authorizes a library to make a single copy
of an entire unpublished work for preservation and security or
for deposit in another library, provided the library currently
has the item in its collection. A library may reproduce an
entire published work in its collection if it is damged,
deteriorating, |lost or stolen, after it has been detern ned t hat
an unused replacenment cannot be obtained at a fair price.
Section 108 also authorizes libraries to copy articles from
journals or periodicals and to use these copies in interlibrary
| oan transactions under certain conditions.

Section 110 exenpts performances or displays of a work in
a classroomby instructors or pupils. If a work is perfornmed or
di spl ayed as part of a classroomactivity, there is no copyright
infringement. A copyrighted article nay be shown on an over head
projector in the classroom for exanple, or a play may be read
or perfornmed in the classroom The performance nust be part of
instruction, and not given for the recreation or entertainnment
of any part of the audience. The performance nmay not be
broadcast by either radio or television, but it may be anplified
or projected within the sane building or general area within a
school canmpus or cluster of buildings, but not to an entire
school system

Section 110 exenpts performance of nondramatic literary or
musi cal works where adnmi ssion is charged if the proceeds, after
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deduction for costs, are used for educational, religious or
charitabl e purposes and the perforners, pronoters or organizers
are not paid. Salaries paid to teachers or other school
enpl oyees do not defeat the exenption.

Section 110 al so exenpts the turning on of a T.V. or radio
in a public place fromcopyright infringenment, provided thereis
no further anplification. Section 110 also gives broad
exenption for special performances of nondramatic works for the
deaf or blind.

However, where dramatic performances are performed outside
t he exceptions set forth above, perm ssion nmust be obtained from
t he copyright hol der and royalties nmust be paid. Section 110
al so contains various exceptions for public and instructiona
br oadcasti ng.

V. GUI DELI NES FOR PHOTOCOPYI NG

In a joint letter to Congress, guidelines for classroom
copyi ng of books, periodicals and nusic were devel oped. These
gui del i nes are not binding, but serve as a guide to the courts,
copyri ght hol ders and educational institutions. A copy of these
gui delines is attached.

These guidelines contain limts on single copying for
teachers and making nmultiple copies for classroom use. An
exanpl e of what can happen when t hese gui delines are violated is
illustrated by the case of Mrcus v. Rowey.? In Marcus v.
Rowl ey, a lawsuit was brought by a fornmer teacher of the San
Diego Unified School District who wote a book on cake
decorating. The book was copyri ghted and consi sted of 35 pages,
29 pages of which were original work and 6 pages which were
reproduced with the perm ssion of the copyright holders. The
former public school teacher sold the books for $2.00 each and
made $1.00 profit fromeach book. Approxi mately 125 copies were
sold to students in her adult education classes, but they were
not sold by bookstores.

One of the defendants, a school teacher enployed by the San
Di ego Unified School District who taught food service classes,
prepared a cake decorating | earning activity package for use in
her cl asses. The activity package was 24 pages |long and 15
copies were made for her students to use. Approxi mately 60
students used them Neither the teacher nor the school district

2 695 F.2d 1171 (9th Cir. 1983).
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derived any profit fromthe | earning activity package; however,
11 of the 24 pages of the booklet were copies from the fornmer
teacher's book and no credit was given to the former teacher.

The Court of Appeals held that a finding of nonprofit
educati onal use does not automatically conpel a finding of fair
use and noted that the school district and t he def endant teacher
did not attenpt to obtain the former teacher's perm ssion or
credit her work. The court found that the forner teacher's work
was both creative and informational and that nearly 50 percent
of the defendant's | earning activity package consi sted of direct
copies fromthe plaintiff's book.

The Court of Appeals also applied the guidelines and found
that the guideline of 10 percent of the work was viol ated, that
t he gui deline of spontaneity was viol ated and t hat each copy did
not include a notice of copyright. The Court of Appeals found
agai nst the San Diego School District and sent the matter back
to the lower court for a determ nation of damges based on
copyright infringenent.

There are also guidelines for educational uses of nusic,
containing certain limts on copying purchased copies. Miltiple
copi es of excerpts of works may be made if they do not exceed 10
percent of the whole work and the nunber of copies does not
exceed one copy per pupil

VI. OFF- Al R RECORDI NG OF BROADCAST PROGRAMM NG

One of the nmobst controversial |egal issues of copyright |aw
for educational institutions involves the off-air taping of
tel evision prograns for classroomuse. Producers of television
prograns were concerned about the loss of profits and their
inability to sell secondary rights, such as film rights and
video tapes, if the public was free to nmake copies of the
tel evi sion prograns.

In Encyclopedia Britannia Educati onal Corporation V.
Crooks,® the District Court held that a consortium of 19 | ocal

3 447 F.Supp. 243 (WD.N. Y. 1978), 542 F.Supp. 1156
(WD.N. Y. 1982), 558 F.Supp. 1247 (WD.N. Y. 1983).
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school districts in New York which systematically taped
tel evi sion broadcasts off the air fromcabl e tel evision prograns
and m crowave transm ssions and established a library of 500
vi deo prograns avail able to | ocal school districts, was not fair
use. The Court enjoined the school districts' continued off-air
tapi ng practices and granted court costs and $250 i n damages for
each infringenent.

A copy of the guidelines for off-air recording of broadcast

programm ng for educational purposes is attached. The
gui del i nes were developed for off-air recording by nonprofit
educational institutions only. Under the guidelines, an

educational institution may retain a recorded broadcast for a
period not to exceed 45 cal endar days and nust erase or destroy
t he broadcast tape after that period. O f-air recordi ngs may be
used only by individual teachers in the course of relevant
teaching activity and repeated once only when instruction
reinforcement is necessary. O f-air recordings nmay only be made
at the request of and used by individual teachers and may not be

regularly recorded in anticipation of requests. The off-air
recordi ngs need not be used in their entirety, but the recorded
prograns may not be altered fromtheir original content. Al |

copies of off-air recordings nmust include the copyright notice
of the broadcast program as recorded. Educational institutions
are expected to establish appropriate control procedures to
mai ntain the integrity of the guidelines.

VI1. GUI DELI NES FOR COPYlI NG COMPUTER SOFTWARE

| t is technologically possible to duplicate npst
commercially available software for wuse in the classroom
Section 117 of the Copyright Act was added in 1980 and states in
part:

"Notwi t hstanding the provisions of
section 106, it is not an infringenment for
t he owner of a copy of a computer programto
make or aut horize the maki ng of another copy
or adaptation of the conmputer program
pr ovi ded:

(1) that such a new copy or adaptation
is created as an essential step in the
utilization of +the conputer program in
conjunction with a machine and that it is
used in no other manner, or
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(2) that such new copy or adaptationis
for archival purposes only and that all
archival copies are destroyed in the event
that continued possession of the conputer
program shoul d cease to be rightful.”

Under these guidelines, if a teacher, for exanple, |oads a
copyri ghted software programinto a personal conputer term nal
thus creating a copy of that programin the computer's random
access nenory, there is no copyright infringement since this is
an essential step in the utilization of the conmputer programin
conjunction with a machine (e.g. hardware). A teacher may al so
make a backup copy or archival copy to ensure that a copy wll
not be destroyed or | ost due to student abuse, conputer failure
or other events which may occur. However, the archival copy may
not be used in another conputer; it may only be used for backup
pur poses.

Legislation has been enacted to address the digital
revolution, notably the Digital MIIlennium Copyright Act of
1998. However, the legislation failed to address educati onal
uses of conputer software. For exanmple, the “fair use”
provi sions of 17 U S.C. section 107 are unchanged.

A Conference on Fair Use (CONFU) was convened in 1994, to
study the application of fair use standards to conputer usage.
CONFU devel oped fair use guidelines for educational nultinmedia,
di stance learning, and digital inmages, and a statenment on the
use of copyrighted conputer programs in libraries. In contrast
to the earlier guidelines for classroom copying, educational
uses of nusic, and off-air recordings, there was no consensus or
Congressi onal approval of the CONFU gui delines. Ther ef or e,
al though the guidelines are thoughtful and well-drafted,
adoption of the guidelines by a school district is no guarantee
that a court would find specific educational uses to be “fair
use.”

As di scussed above, the guidelines for classroom copying
quantify types of copying that are deened to be “fair use.” It
is virtually inpossible to quantify fair wuse of conputer
sof tware, because it is inpracticable to use only portions of a
conputer software program

Software is licensed rather than sold. Typically, software
licenses |limt the nunmber of termnals or the site where the
software nmay be used. Districts are strongly encouraged to
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understand and conply with the |icense agreenents for use of
software in educational settings. |In sone instances, it may be
possible to negotiate changes in a license agreenment, to
accommodate a district’s educational needs.

Districts should adopt witten rules and regulations
regardi ng the use of copyrighted software. Teachers shoul d be
made aware of the constraints inposed by copyright lawin this
ar ea. Software should be stored in a secure area, students
shoul d not be permtted to utilize conputer |abs w thout proper
supervision, and districts should budget appropriate funds to
purchase nultiple copies of needed software or enter into
mul ti ple-use |icense agreenents so that copies of conputer
software can be made.

VIT1. WORKS MADE FOR HI RE

Under the “works made for hire” principle of copyright Iaw,
the copyright for works created by enployees is owned by the
enpl oyer. The enpl oyer is considered the author or creator of
the work unless there is an agreenent that the enployee will own
the copyright. In the educational context, this would include
instructional texts, tests, answer sheets, and other types of
instructional materials.

At one tine, the federal courts were divided with regard to
whet her the works made for hire principle applies to works
created by consultants or independent contractors. The United
States Suprenme Court finally clarified this issue in 1989, when
it decided Community for Creative Non-Violence v. Reid, (1989)
490 U.S. 730. In Reid, the court addressed whether a statue
conm ssioned by a nonprofit organization and created by an
i ndividual artist was the property of the organization or the
artist. There was no witten agreenent between the parties, and
not hi ng was sai d about copyright ownership. The court relied on
conmon- | aw agency princi ples for determ ni ng whether the arti st
was an enpl oyee or an i ndependent contractor. After analyzing
the artist’s status in light of 11 criteria, the court concl uded
that he was not an enployee but an independent contractor.
Because the arti st was not an enpl oyee, and because there was no
agreenment concerning copyright ownership, the statue was not
considered a work for hire. Thus, the copyright in the work
bel onged to the artist, not the Community for Creative Non-
Vi ol ence.

Therefore, it is strongly recomended that whenever a
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district contracts with a consultant to prepare any type of
material, a witten agreenment should be entered into which
states the respective rights of the parties with regard to the
copyright of the materials. Attached is a copy of nodel
contract | anguage for consultants or i ndependent contractors who
produce materials which my be copyrighted for districts.

| X. PENALTI ES FOR VI OLATI ONS OF THE COPYRI GHT LAWS

Under the copyright | aws, copyright infringenment can result
in lawsuits seeking injunctive relief against further violation
of the copyright |aws, inpoundnent of materials which infringe
t he copyright, actual damages suffered by the plaintiff as well
as statutory damages of not |ess than $500 and not nore than
$20, 000 per infringement and $100, 000 per willful infringenment,
and attorneys' fee and costs.

Section 504(c)(2) limts damages that may be assessed
agai nst  educati onal institutions where such persons or
institutions infringed the copyrighted material in the honest
belief that what they were doing constituted fair use. There
are also crimnal penalties for willful violators who infringe
on a copyright for comrercial advantage or private financi al
gai n, pursuant to Section 506.
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GUI DELI NES
Si ngl e Copying for Teachers

A single copy may be made of any of the follow ng by or for
a teacher at his or her individual request for his or her
scholarly research or use in teaching or preparation to teach a
cl ass:

A. A chapter from a book;
B. An article froma periodical or newspaper;

C. A short story, short essay or short poem whether or not
froma collective work

D. A chart, graph, diagram draw ng, cartoon or picture
from a book, periodical, or newspaper;

1. Miltiple Copies for Classroom Use

Mul tiple copies (not to exceed in any event nore than one
copy per pupil in a course) may be made by or for the teacher
giving the course for classroom use or discussion; provided
t hat :

A.  The copying neets the tests of brevity and spontaneity
as defined bel ow, and,

B. Meets the cunulative effect test as defined bel ow, and
C. Each copy includes a notice of copyright.

Definitions
Brevity

(i) Poetry: (a) A conplete poemif |ess than 250 words and
if printed on not nore than two pages or, (b) from a | onger
poem an excerpt of not nore than 250 words.

(ii1) Prose: (a) Either a conplete article, story or essay
of less than 2,500 words, or (b) an excerpt from any prose work
of not nore than 1,000 words or 10% of the work, whichever is
| ess, but in any event a m ninum of 500 words.

[ Each of the numerical |limts stated in “i” and “ii” above
may be expanded to permt the conpletion of an unfinished |line
of a poem or of an unfinished prose paragraph].

12



(ii1) Illustration: One chart, graph, diagram draw ng,
cartoon or picture per book or per periodical issue.

(iv) “Special” works: Certain works in poetry, prose or in
“poetic prose” which often conbine |anguage with illustrations
and which are intended sonetinmes for children and at other tines
for a nore general audience fall short of 2,500 words in their
entirety. Paragraph “ii” above notw thstanding such “speci al
wor ks” may not be reproduced in their entirety; however, an
excerpt conprising not nmore than two of the published pages of
such special work and containing not nmore than 10% of the words
found in the text thereof, may be reproduced.

Spont aneity

(i) The copying is at the instance and inspiration of the
i ndi vi dual teacher, and

(ii) The inspiration and decision to use the work and the
moment of its use for maxi mum teaching effectiveness are so
close in tinme that it would be unreasonable to expect a tinely
reply to a request for perm ssion.

Cunul ati ve Effect

(i) The copying of the material is for only one course in
the school in which the copies are nade.

(ii) Not nore than one short poem article, story, essay or
two excepts may be copied from the same author, nor nore than
three fromthe sanme collective work or periodical volume during
one class term

(iii) There shall not be nore than nine instances of such
mul ti pl e copying for one course during one class term

[The limtations stated in “ii” and “iii” above shall not
apply to current news periodicals and newspapers and current
news sections of other periodicals].

I11. Prohibitions as to | and Il Above
Not wi t hst andi ng any of the above, the followi ng shall be

pr ohi bi t ed:
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(A) Copying shall not be used to create or to replace or
substitute for anthol ogies, conpilations or collective works.
Such replacenment or substitution may occur whether copies of
various works or excerpts therefrom are accunulated or
reproduced and used separately.

(B) There shall be no copying of or fromworks intended to
be “consumable” in the course of study or of teaching. These
i ncl ude workbooks, exercises, standardized tests and test
bookl ets and answer sheets and |i ke consunable materi al.

(C) Copying shall not:

(a) substitute for the purchase of books, publishers’
reprints or periodicals;

(b) be directed by higher authority;

(c) be repeated with respect to the sane item by the
sane teacher fromtermto term

(D) No charge shall be made to the student beyond t he actual
cost of the photocopying.

14



GUI DELI NES FOR OFF- Al R RECORDI NG
OF BROADCAST PROGRAMM NG
FOR EDUCATI ONAL PURPOSES

In March of 1979, Congressman Robert Kastenneier, Chairman
of the House Subcommttee on Courts, Civil Liberties and
Adm ni stration of Justice, appointed a Negotiation Commttee
consisting of representatives of education organizations,
copyright proprietors, and creative guilds and unions. The
followwng guidelines reflect the Negotiating Committee's
consensus as to the application of "fair use" to the recording,
retention and wuse of television broadcast prograns for
educati onal purposes. They specify periods of retention and use
of such off-air recordings in classroons and simlar places
devoted to instruction and for honmebound instruction. The
pur pose of establishing these guidelines is to provide standards
for both owners and users of copyrighted tel evision prograns.

1. The guidelines were developed to apply only to off-air
recordi ng by non-profit educational institutions.

2. A broadcast program may be recorded off-air
si mul t aneously with br oadcast transm ssi on (i ncluding
si mul t aneous cabl e retransm ssion) and retained by a non-profit
educational institution for a period not to exceed the first
forty-five (45) consecutive calendar days after date of
recording. Upon conclusion of such retention period, all off-
air recordings mnust be erased or destroyed immediately.
"Broadcast prograns" are television prograns transmtted by
tel evision stations for reception by the general public w thout
char ge.

3. Of-air recordings my be used once by individual
teachers in the course of relevant teaching activities, and
repeat ed once only when instructional reinforcenent is necessary
in classroons and simlar places devoted to instruction wthin
a single building, cluster or canmpus, as well as in the hones of
students receiving formalized hone i nstruction, during the first
ten (10) consecutive school days in the forty-five (45) day
cal endar day retention period. "School days" are school session
days-not counting weekends, holidays, vacations, exam nation
peri ods, or other scheduled interruptions--withinthe forty-five
(45) cal endar day retention period.
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4. O f-air recordings nmay be made only at the request of
an wused by individual teachers, and may not be regularly
recorded in anticipation of requests. No broadcast program my
be recorded off-air nore than once at the request of the sane
t eacher, regardless of the nunber of tinmes the program may be
br oadcast .

5. A limted nunber of copies nmay be reproduced from each
off-air recording to neet the | egiti mate needs of teachers under
t hese gui delines. Each such additional copy shall be subject to
all provisions governing the original recording.

6. After the first ten (10) consecutive school days, off-
air recordings may be used up to the end of the forty-five (45)
cal endar day retention period only for teacher evaluation
pur poses, i.e., to determ ne whether or not to include the
br oadcast program in the teaching curriculum and may not be
used in the recording institution for student exhibition or any
ot her non-eval uati on purpose w t hout authorization.

7. Of-air recordings need not be used in their entirety,
but the recorded prograns nay not be altered fromtheir original
content. Off-air recordings may not be physically or
electronically conbined or nerged to constitute teaching
ant hol ogi es or conpil ati ons.

8. All copies of off-air recordings nust include the
copyright notice on the broadcast program as recorded.

9. Educational institutions are expected to establish

appropriate control procedures to maintain the integrity of
t hese gui del i nes.
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GUI DELI NES FOR
EDUCATI ONAL USES OF MUSI C

The purpose of the following guidelines is to state the
m ni mum and not the maxi mum standards of educational fair use
under Section 107 of H R 2223. The parties agree that the
conditions determning the extent of perm ssible copying for
educati onal purposes nmay change in the future; that certain
types of copying permtted under these guidelines nmay not be
perm ssible in the future, and conversely that in the future
ot her types of copying not permtted under these guidelines may
be perm ssi bl e under revised guidelines.

Moreover the followng statenment of guidelines is not

intended to limt the types of copying permtted under the
standards of fair use under judicial decision and which are
stated in Section 107 of the Copyright Revision Bill. There may

be instances in which copying which does not fall within the
gui deli nes stated bel ow may nonet hel ess be permtted under the
criteria of fair use.

A. Per m ssi bl e Uses

1. Emergency copying to replace purchased copies which for
any reason are not available for an immnent performance
provi ded purchased repl acement copies shall be substituted in
due course.

2. (a) For acadeni c purposes other than performnce,
mul ti pl e copies of excerpts of work may be made, provided that
the excerpts do not conprise a part of the whole which would
constitute a performable unit such as a section, novement or
aria, but in no case nore than 10% of the whole work. The
nunber of copies shall not exceed one copy per pupil

(b) For academ c purposes other than performance, a
single copy of an entire perfornmable unit (section, novenment,
aria, etc.) that is, (1) confirnmed by the copyright proprietor
to be made out of print or (2) unavailable except in a |larger
wor k, may be made by or for a teacher solely for the purpose of
his or her scholarly research or in preparation to teach a
cl ass.

3. Printed copies which have been purchased nay be edited
or sinplified provided that the fundanental character of the
work is not distorted or the lyrics, if any, altered or lyrics
added i f none exist.
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4. A single copy of recordings of performances by students
may be nmade for evaluation or rehearsal purposes and may be
retained by the educational institution or individual teacher.

5. A single copy of a sound recording (such as tape, disc
or cassette) or copyrighted nusic nmay be made from sound
recordi ngs owned by an educational institution or an individual
teacher for the purpose of constructing aural exercises or
exam nati ons and nay be retained by the educational institution
or individual teacher. (This pertains only to the copyright of
the music itself and not to any copyright which nmay exist in the
sound recording).

B. Pr ohi biti ons

1. Copying to create or replace or substitute for
ant hol ogi es, conpilations or collective works.

2. Copying of or fromworks intended to be "consumable” in
t he course of study or of teaching such as workbooks, exercises,
st andardi zed tests and answer sheets, and |like material.

3. Copying for the purpose of performance, except as in
A(1) above.

4. Copying for the purpose of substituting for the purchase
of nmusic, except as in A(l) and A(2) above.

5. Copyi ng wi thout inclusion of the copyright notice which
appears on the printed copy.
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MODEL DI STRI CT SOFTWARE POLI CY
. PURCHASI NG

Section 1. It shall be the policy of the
District to negotiate agreenents with producers of software that
wll allowthe District to make copies of the
purchased software for an individual school site. If the
district is unable to negotiate such an agreenent, the

District shall purchase one copy of each software
program for each classroom

Section 2. The District shall seek to enter
into agreenents with software manufacturers who will enter into
mul ti pl e conputer |icensing agreenents or will provide the

District multiple copy discounts.

Section 3. Each school site shall designate an enpl oyee who
wi Il be responsible for nonitoring the school's conpliance with
all applicable copyright laws and |icensing agreenents. Each
enpl oyee so designated will be responsible for review ng and
becomng famliar with the applicable copyright |[|aws. The
desi gnated enpl oyee shall be either the site principal or an
enpl oyee who reports directly to the site principal.

Section 4. Unl ess the applicable |icensing agreenent allows
multiple classroom or nultiple school use of a single program
the district shall not make nultiple copies of the computer
program or software.

Section 5. Enployees or students shall not be allowed to nmake
copi es of any conputer program or software without the witten
perm ssion of the principal or the principal's designee.
Witten perm ssion shall not be given unless authorized by the
i censi ng agreenment or the copyright holder in witing.

Section 6. All District conputer programns
or software shall be used in the

District conputer facilities only, unless witten perm ssion is
given by the principal or the designee. Such witten permn ssion
shall only be granted upon reasonable assurances that the
i ntended of f canpus use i s authorized and no unaut hori zed copi es
will be made.

Section 7. All conputer progranms and software of the
District shall be carefully inventoried and accounted for by the
principal or the principal's designee. All unauthorized copies
shal | be destroyed upon di scovery.
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Section 8. Each school site shall distribute rules and
regul ations to students, parents and enpl oyees sunmarizing this

policy.

Section 9. Copies of all license agreenents shall be maintai ned
at the district office and in the principal's office.
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| NDEPENDENT CONTRACTOR CONTRACT

This Agreement is made and entered into this day
of , 19__, by and between ,
hereinafter referred to as "Consultant," and the School

District, hereinafter referred to as "District".

WHEREAS, District is in need of special services and advice
in financial, economi c, accounti ng, engi neeri ng, or
adm ni strative matters; and

WHEREAS, Consultant is specially trained, experienced, and
conpetent to provide the special services and advice required
and such services are needed on a |imted basis;

NOW THEREFORE, the parties hereto agree as foll ows:

1. Services to be provided by Consultant:

2. Consultant shall comrence providi ng services under this

Agr eenent on , 19_, and will diligently perform
as required and conpl ete performance by , 20__.
Consultant will performsaid services as an i ndependent calling
and not as an enployee of District. Consultant shall be under

the control of District or its designee as to the result to be
acconplished and not as to the neans or manner by which such
result is to be acconplished.

3. District shall prepare and furnish to consultant upon
request such information as is reasonably necessary to the
performance of this Agreenent.

4. District shall pay Consultant the total amount of
for services rendered pursuant to this Agreenent.
Paynment shall be made upon performance of services, approval of
District or its designee and receipt of invoice from Consultant
in triplicate. Recei pts shall be submtted for expense
rei mbursenents.

5. District nmay at any time for any reason ternminate this
Agreenent and conpensate Consultant only for services rendered
to the date of termnation. Witten notice by District, or its
desi gnee, shall be sufficient to stop further performance of
services by Consultant. Notice shall be deenmed given when
received or no later than three (3) days after the day of
mai | i ng whi chever is sooner.
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6. Consultant agrees to and shall hold harm ess and
indemmify District and the Orange County Board of Education, and
their officers, agents, and enpl oyees fromevery cl aimor demand
and every liability or |oss, danage, or expense of any nature
what soever, which may be incurred by reason of:

(a) Liability for damages for death or bodily injury
to person, injury to property, or any other |oss, damage or
expense sustained by the Consultant or any person, firm or
corporation enployed by the Consultant upon or in connection
with the services called for in this Agreenent except for
liability for damages referred to above which result fromthe
sol e negligence or willful msconduct of District, the Orange
County Board of Education, or their officers, enployees or
agent s.

(b) Any injury to or death of persons or danage to
property, sustained by any persons, firm or corporation,
including the District, arising out of, or in any way connected
with the services covered by this Agreenent, whether said injury
or danmage occurs either on or off District's property, except
for liability for damages which result fromthe sol e negligence
or willful m sconduct of District, the Orange County Board of
Education, or their officers, enployees or agents.

The Consultant, at Consultant's expense, cost, and
risk, shall defend any and all actions, suits, or other
proceeding that may be brought or instituted against the
District, its officers, agents, or enployees on any such claim
demand, or liability and shall pay or satisfy any judgnment that
may be rendered against the District, the Orange County Board of
Education or their officers, agents, or enpl oyees in any acti on,
suit, or other proceedings as a result thereof.

7. Consultant agrees that all materials, including but not
limted to works, witings, ideas, dialogue, conpositions,
artwork, recor di ngs, t el epl ays, and video productions,
herei nafter referred to as "works," created by and submtted to
the District shall be wholly original to Consultant and shal
not be copied in whole or in part from any other work, except
that submtted to Consultant by District as a basis for
Consultant to create such "works".

Consul t ant under stands and agrees that all "works" produced
under this Agreenent shall become the property of District and
cannot be used without District's express witten perm ssion
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Consul tant hereby assigns to District all right, title and
interest to said "works" including the entire copyright and all
rights of reproduction and said "works" in the nanme of the
District and/or Orange County Board of Education. Consultant
consents to District's use of Consultant's name in conjunction
with the sale, use, performance, and distribution of the "works"
for any purpose and in any nmedi um

8. This Agreenent is not assignable without witten consent
of the parties hereto.

9. Consul tant shall conmply with all applicable federal
state, and local Ilaws, rules, regulations, and ordinances
i ncludi ng Workers' Conpensati on.

10. Consultant, if an enployee of another public agency,
certifies that Consultant  will not receive salary or
remuner ation, other than vacation pay, as an enpl oyee of another
public agency for the actual time in which services are actually
bei ng perfornmed pursuant to this Agreenent.

IN WTNESS WHEREOF, the parties hereto have caused this
Agreement to be executed.

CONSULTANT: District
BY: BY:
DATE: DATE:

Soci al Security/ Federal | RS#:
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